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S y n o p s i s   o f   t h e   C a s e 

Section 203 of the Bipartisan Campaign Reform Act of 2002 (known as BCRA or McCain–Feingold Act) modified the 

Federal Election Campaign Act of 1971, to prohibit corporations and unions from using their general treasury to fund 

"electioneering communications" (broadcast advertisements mentioning a candidate in any context) within 30 days before a 

primary or 60 days before a general election.  

During the 2004 presidential campaign, a conservative nonprofit organization, Citizens United, filed a complaint before the 

Federal Election Commission (FEC) charging that advertisements for Michael Moore's film Fahrenheit 9/11, a docudrama 

critical of the Bush administration's response to the terrorist attacks of 2001, produced and marketed by a variety of 

corporate entities, constituted political advertising and thus could not be aired within the 30 days before a primary election 

or 60 days before a general election. The FEC dismissed the complaint after finding no evidence that broadcast 

advertisements featuring a candidate within the proscribed time limits had actually been made. The FEC later dismissed a 

second complaint which argued that the movie itself constituted illegal corporate spending advocating the election or defeat 

of a candidate, which was illegal under the Taft-Hartley Act of 1947 and the Federal Election Campaign Act Amendments 

of 1974.  In dismissing that complaint, the FEC found that:  

The complainant alleged that the release and distribution of FAHRENHEIT 9/11 constituted an independent 

expenditure because the film expressly advocated the defeat of President Bush and that by being fully or partially 

responsible for the film's release, Michael Moore and other entities associated with the film made excessive and/or 

prohibited contributions to unidentified candidates. The Commission found no reason to believe the respondents 

violated the Act because the film, associated trailers and website represented bona fide commercial activity, not 

"contributions" or "expenditures" as defined by the Federal Election Campaign Act.  

In response, Citizens United produced the documentary Celsius 41.11, which is highly critical of both Fahrenheit 9/11 and 

2004 Democratic presidential nominee John Kerry. The FEC, however, held that showing the movie and advertisements for 

it would violate the Federal Election Campaign Act, because Citizens United was not a bona fide commercial film maker.  

In the wake of these decisions, Citizens United sought to establish itself as a bona fide commercial film maker before the 

2008 elections, producing several documentary films between 2005 and 2007. By early 2008, it sought to run television 

commercials to promote its political documentary Hillary: The Movie and to air the movie on DirecTV. 

In December 2007, Citizens United filed a complaint in U.S. District Court for the District of Columbia challenging the 

constitutionality of several statutory provisions governing "electioneering communications".   It asked the court to declare 

that the prohibition on corporate and union funding were facially unconstitutional, and also as applied to Hillary: The 

Movie, and to enjoin the Federal Election Commission from enforcing its regulations.  Citizens United also argued that the 

Commission's disclosure and disclaimer requirements were unconstitutional as applied to the movie. 

 

J u d g e m e n t: 

In a 5 – 4 ruling, the Court held that the provisions of the Bipartisan Campaign Reform Act restricting unions, corporations, 

and profitable organizations from independent political spending and prohibiting the broadcasting of political media funded 

by them within 60 days of a general election or 30 days of a primary election violate the 1st Amendment's protections of 

freedom of speech. 

 

C o u r t   J u d i c i a l   I n t e r p r e t a t i o n 

➢ Justice Kennedy's majority opinion found that the BCRA prohibition of all independent expenditures by corporations 

and unions violated the 1st Amendment's protection of free speech.   "If the 1st Amendment has any force, it prohibits 

Congress from fining or jailing citizens, or associations of citizens, for simply engaging in political speech."  

➢ Justice Kennedy's opinion also noted that because the 1st Amendment does not distinguish between media and other 

corporations, the BCRA restrictions improperly allowed Congress to suppress political speech in newspapers, books, 

television, and blogs.   The Court's ruling effectively freed corporations and unions to spend money both on 

"electioneering communications" and to directly advocate for the election or defeat of candidates (although not to 

contribute directly to candidates or political parties).  

➢ The majority ruled that the Freedom of the Press clause of the 1st Amendment protects associations of individuals in 

addition to individual speakers, and further that the 1st Amendment does not allow prohibitions of speech based on the 

identity of the speaker. Corporations, as associations of individuals, therefore have free speech rights under the 1st 

Amendment.  Because spending money is essential to disseminating speech, as established in Buckley v. Valeo, 

limiting a corporation's ability to spend money is unconstitutional because it limits the ability of its members to 

associate effectively and to speak on political issues.  
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➢ The decision overruled Austin because that decision allowed different restrictions on speech-related spending based 

on corporate identity. Additionally, the decision said that Austin was based on an "equality" rationale – trying to 

equalize speech between different speakers – that the Court had previously rejected as illegitimate under the 1st 

Amendment in Buckley. The Michigan statute at issue in Austin had distinguished between corporate and union 

spending, prohibiting the former while allowing the latter. The Austin Court, over the dissent by Justices Scalia, 

Kennedy, and O'Connor, had held that such distinctions were within the legislature's prerogative. In Citizens United v. 

Federal Election Commission, however, the majority argued that the 1st Amendment purposefully keeps the 

government from interfering in the "marketplace of ideas" and "rationing" speech, and it is not up to the legislatures or 

the courts to create a sense of "fairness" by restricting speech.  

➢ The majority also criticized Austin's reasoning that the "distorting effect" of large corporate expenditures constituted a 

risk of corruption or the appearance of corruption. Rather, the majority argued that the government had no place in 

determining whether large expenditures distorted an audience's perceptions, and that the type of "corruption" that 

might justify government controls on spending for speech had to relate to some form of "quid pro quo" transaction: 

"There is no such thing as too much speech." The public has a right to have access to all information and to determine 

the reliability and importance of the information. Additionally, the majority did not believe that reliable evidence 

substantiated the risk of corruption or the appearance of corruption, and so this rationale did not satisfy strict scrutiny.  

➢ The Court's opinion relied heavily on the reasoning and principles of the landmark campaign finance case of Buckley 

and First National Bank of Boston v. Bellotti, in which the Court struck down a broad prohibition against independent 

expenditures by corporations in ballot initiatives and referenda. Specifically, the Court echoed Bellotti's rejection of 

categories based on a corporation's purpose. They argued that to grant Freedom of the Press protections to media 

corporations, but not others, presented a host of problems; and so all corporations should be equally protected from 

expenditure restrictions.  

➢ The Court found that BCRA provisions requiring disclosure of the funder, were valid as applied to the movie 

advertisements and to the movie itself.  The majority ruled for the disclosure of the sources of campaign contributions, 

saying that:     “…prompt disclosure of expenditures can provide shareholders and citizens with the information 

needed to hold corporations and elected officials accountable for their positions and supporters. Shareholders can 

determine whether their corporation’s political speech advances the corporation’s interest in making profits, and 

citizens can see whether elected officials are "in the pocket" of so-called moneyed interests... This transparency 

enables the electorate to make informed decisions and give proper weight to different speakers and messages. 

➢ Chief Justice Roberts, with whom Justice Alito joined, wrote separately "to address the important principles of judicial 

restraint and stare decisis implicated in this case". 

➢ Roberts wrote to further explain and defend the Court's statement that "there is a difference between judicial restraint 

and judicial abdication." Roberts explained why the Court must sometimes overrule prior decisions. Had prior Courts 

never gone against stare decisis (that is, against precedent), for example, "segregation would be legal, minimum wage 

laws would be unconstitutional, and the Government could wiretap ordinary criminal suspects without first obtaining 

warrants". Roberts' concurrence recited a plethora of case law in which the court had ruled against precedent. 

Ultimately, Roberts argued that "stare decisis... counsels deference to past mistakes, but provides no justification for 

making new ones". 

 

K e y   Q u o t e s   f o r   t h e   D i s s e n t i n g   O p i n i o n s 

➢ Justice Stevens issued a dissent which hit on the following lines of argument 

 That the Court had long recognized that to deny Congress the power to safeguard against "the improper use of money 

to influence the result [of an election] is to deny to the nation in a vital particular the power of self protection" 

 That the majority did not place enough emphasis on the need to prevent the "appearance of corruption" in elections. 

 That the majority's decision failed to recognize the dangers of the corporate form. Austin held that the prevention of 

corruption, including the distorting influence of a dominant funding source, was a sufficient reason for regulating 

corporate independent expenditures. In defending Austin, Stevens argued that the unique qualities of corporations and 

other artificial legal entities made them dangerous to democratic elections. 

 Legal entities, Stevens wrote, are not "We the People" for whom our Constitution was established. Therefore, he 

argued, they should not be given speech protections under the First Amendment. The First Amendment, he argued, 

protects individual self-expression, self-realization and the communication of ideas. Corporate spending is the 

"furthest from the core of political expression" protected by the Constitution. 

 Stevens attacked the majority's central argument: that the prohibition of spending guards free speech and allows the 

general public to receive all available information. 

 Stevens referred to the majority's argument that "there is no such thing as too much speech" as "facile".  He called it 

an incorrect statement of 1st Amendment law because the Court recognizes numerous exceptions to free speech, such 

as fighting words, obscenity restrictions, time, place and manner restrictions, etc. Throughout his dissent, Stevens said 

that the majority's "slogan" ignored the possibility that too much speech from one source could "drown out" other 

points of view. 
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Connection to Foundation Documents 

➢ Madison's argument that restraining liberty to limit faction is an unacceptable solution has been used by opponents of 

campaign finance limits.  Justice Clarence Thomas, for example, invoked Federalist No. 10 in a dissent against a ruling 

supporting limits on campaign contributions, writing: "The Framers preferred a political system that harnessed such 

faction for good, preserving liberty while also ensuring good government. Rather than adopting the repressive 'cure' for 

faction that the majority today endorses, the Framers armed individual citizens with a remedy" 
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