
Steps to Create a Constitutional Amendment 
 

 

The process by which to amend the Constitution is specified in 

Article V of the US Constitution 

 

Formal process by which to amend the Constitution 

Step One: Proposal of an amendment 

Article V of the Constitution allows for two methods of proposing 

an amendment: by Congress or by a National Convention. 

1. Congressional proposition 

 Any member of Congress can propose a “joint 

resolution” to amend the Constitution 

 More than 11,000 have been proposed since 1789, 

suggesting this is the easiest step in the process 

 The resolution is referred to the committee that deals 

with its subject matter. 

 If approved by the committee, it goes to the floor of 

the House or Senate for debate and a vote.  Passage 

required two-thirds vote in each chamber. 

 This is where most of the winnowing of 

proposed amendments occurs.  Just 33 of 11,219 

resolutions have cleared this hurdle 1789-2010 

 A two-thirds vote in both chambers of Congress – 

assuming the presence of a quorum (simply majority in 

attendance) – is necessary. 

2. National convention route 

 A national convention may be requested by the 

legislatures of two-thirds of the states (34 states needed). 

 There is a debate here; some argue that in such a 

forum there would be no limits on what could be 

proposed and could conceivably offer up an entirely 

new Constitution, while others disagree, arguing 

that a convention would be restricted to the subject 

for which it was assembled. 

 A national convention route has never been used. 

Step Two: Ratification 

There are two possible methods for ratification, and only 

Congress may choose which method to use. 

 The Supreme Court has stated that ratification must be within 

"some reasonable time after the proposal." Beginning with the 

18th amendment, it has been customary for Congress to set a 

definite period for ratification. In the case of the 18th, 20th, 21st, 

and 22nd amendments, the period set was 7 years, but there has 

been no determination as to just how long a "reasonable time" 

might extend. 

1. Ratification by the legislatures of three-fourths of the states 

(38 states). 

 Often such proposals allow time for states to put the 

vote directly to the people of their state. 

 Such proposals usually have an approval deadline of 5-7 

years. 

2. Ratification by state conventions of three-fourths of the states. 

 The amendment being considered must not deprive a 

state of equal representation in the Senate without that 

state’s consent. 

 Ratification by state conventions as a means to 

approving amendment has only been used once; the 21st 

Amendment repealing prohibition. 

 

 

 

Historians say achieving the two-thirds majority in Congress 

usually means a national consensus exists about a need for a 

change. 

Informal processes by which the Constitution may be “changed” 

Supreme Court Decisions may offer a reinterpretation of the 

Constitution.  

 Example pertaining to the 1st Amendment 

 Organized school prayer, legal for 175 years, was ruled 

unconstitutional in 1962 and has remained as such since.       

 Example pertaining to the 14th Amendment 

 Segregation was deemed legal from 1896-1954 and was not 

considered as a violation of the 14th amendment’s guarantee of 

“equal protection”, until Brown v.Board overturned in 1954. 

 Example pertaining to the 1st Amendment 

 Right of Privacy: abortions could be legally restricted or 

banned by the states until 1973 when Roe v. Wade 

established that a woman’s right to privacy included 

controlling her body and deciding whether she wanted to 

have the child or terminate the pregnancy.   

Presidential action 

 The president’s war powers have gradually been allowed to expand 

over 200+ years as presidents stretched their powers as 

commander-in-chief to respond to varies challenges the US faced. 

 Examples of a president superseding the Constitutions 

placement of declaring war with he Legislative branch. 

 The Tripolitan War (1805),   the Korean War (1950-53) 

 The Vietnam War (1965-75) 

 Grenada invasion to remove the Marxist government (1986) 

 The Panama invasion to remove dictator Noriega (1991) 

Congressional action 

 “Equal Access” Law.   

 All student groups have the right to meet on campus, even 

religious groups; this overturned court decisions 

 By changing political cultures and practices & beliefs.  

 Example: Electoral College; the manner in which electors 

are chosen and how they are supposed to vote 

 

How has the amending power been used? 

To guarantee legal safeguards for citizens (“civil liberties”) 

 Amendments 1, 2, 3, 4, 5, 6, 7, 8, 9 

To add to national government power:  

 Amendments 13, 16, 18 

To subtract or limit national government power:  

 Amendments 11, 21, 27 

To expand the electorate and its power:  

 Amendments 15, 17, 19, 23, 24, 26 

To reduce the electorate's power:  

 Amendment 22 

To expand state power 

 Amendment 10 

To limit state power:  

 Amendments 13, 14 

To make structural changes in government:  

 Amendments 12, 20, 25 

 

Recent attempts to Amend the Constitution 

1. In 1994, the Balanced Budget Amendment  got the necessary two-

thirds vote in the House but fell a single vote short in the Senate. 

2. Since 1995, a ban on flag burning has passed the House five times, 

but never received the required votes in the Senate 

3. In 1985, a proposed amendment to give Washington DC voting 

representation in Congress failed when only 16 of the necessary 

38 states ratified it within the seven year time period. 

4. In 1982, the Equal Rights Amendment failed with just 35 states 

ratified it by the deadline, despite a three year extension of the 

original seven year schedule. 

5. Since the 1960s, amendments to allow organized prayer in public 

schools have been proposed several times but failed to get the two-

thirds support in Congress. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Unratified amendments 

 

 

Of the thirty-three amendments that have been proposed by Congress, six have failed ratification by the required three-quarters 

of the state legislatures, and four of those six are still technically pending before state lawmakers (see Coleman v. Miller). 

Starting with the 18th Amendment, each proposed amendment has included a deadline for passage, except the 19th 

Amendment (women's voting) and the Child Labor Amendment, proposed in 1924 and still unratified. The following are the 

unratified proposals: 

 

The Congressional Apportionment Amendment, proposed by the 1st Congress on September 25, 1789, defined a formula for 

how many members there would be in the United States House of Representatives after each decennial census. Ratified by 

eleven states, the last being Kentucky in June 1792 during Kentucky's initial month of statehood, this amendment contains no 

expiration date for ratification. In principle it may yet be ratified, though as written it became irrelevant when the population of 

the United States reached ten million. 

 

The so-called missing thirteenth amendment, or "Titles of Nobility Amendment" (TONA), proposed by the 11th Congress on 

May 1, 1810, would have ended the citizenship of any American accepting "any Title of Nobility or Honour" from any foreign 

power. Some maintain that the amendment was ratified by the legislatures of enough states, and that a conspiracy has 

suppressed it, but this has been thoroughly debunked.[19] Known to have been ratified by lawmakers in twelve states, the last 

in 1812, this amendment contains no expiration date for ratification. It may yet be ratified. 

 

The Corwin Amendment, proposed by the 36th Congress on March 2, 1861, would have forbidden any attempt to subsequently 

amend the Constitution to empower the federal government to "abolish or interfere" with the "domestic institutions" of the 

states (a delicate way of referring to slavery). It was ratified by only Ohio and Maryland lawmakers before the outbreak of the 

Civil War. Illinois lawmakers—sitting as a state constitutional convention at the time—likewise approved it, but that action is 

of questionable validity. The proposed amendment contains no expiration date for ratification and may yet be ratified. 

However, adoption of the 13th, 14th, and 15th Amendments after the Civil War likely means that the amendment would be 

ineffective if adopted. 

 

A child labor amendment proposed by the 68th Congress on June 2, 1924. It provides, "The Congress shall have power to limit, 

regulate, and prohibit the labor of persons under eighteen years of age." This amendment is highly unlikely to be ratified, since 

subsequent federal child labor laws have uniformly been upheld as a valid exercise of Congress's powers under the Commerce 

Clause. 

 

 

 

Expired deadlines. This category is separate from the other four unratified constitutional amendments. These two were not 

ratified by their deadlines and they have expired. 

The Equal Rights Amendment, or ERA, which reads in pertinent part "Equality of rights under the law shall not be denied or 

abridged by the United States or by any state on account of sex." Proposed by the 92nd Congress on March 22, 1972, it was 

ratified by the legislatures of 35 states, and expired on either March 22, 1979 or on June 30, 1982, depending upon one's point 

of view of a controversial three-year extension of the ratification deadline, which was passed by the 95th Congress in 1978. Of 

the 35 states ratifying it, four later rescinded their ratifications before the extended ratification period which began on March 

23, 1979 and a fifth, while not going so far as to rescind its earlier ratification, adopted a resolution stipulating that its approval 

would not extend beyond March 22, 1979. There continues to be disagreement over whether such reversals are valid; no court 

has ruled on the question, including the Supreme Court. A precedent against the validity of rescission was first established 

during the ratification process of the 14th Amendment when Ohio and New Jersey rescinded their earlier approvals, but yet 

were counted as ratifying states when the 14th Amendment was ultimately proclaimed part of the Constitution in 1868. 

 

The District of Columbia Voting Rights Amendment was proposed by the 95th Congress on August 22, 1978. Had this 

amendment been ratified, it would have granted to Washington, D.C. two Senators and at least one member of the House of 

Representatives as though the District of Columbia were a state. Ratified by the legislatures of only 16 states (out of the 

required 38), the proposed amendment expired on August 22, 1985. 
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